
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



228 COLUMBIA LAW REVIEW 

public and private money was contemplated. The dissenting opinion 
in the instant case seems to have more successfully analyzed the policy 
involved. 

Public Lands — Minerals — Cancellation of Patent. — In a suit by the 
United States to cancel a patent for indemnity lands, the evidence 
showed that when the patent was sought and obtained, on affidavits 
that the lands were non-mineral, they were known by the defendant 
company's officers to be valuable for oil. Held, the relief sought should 
be granted. United States v. Southern Pac. Co. (1919) 40 Sup. Ct. 47. 
All mineral lands other than those containing coal and iron were 
excluded from the grant under which the patent in the instant case was 
issued. 14 Stat. 292. Before the issuance of a patent, the duty of 
determining the character of the land rests with the Land Department, 
Shaw v. Kellogg (1898) 170 U. S. 312, 18 Sup. Ct. 632; see Barden v. 
Northern Pac. B. B. (1894) 154 U. S. 288, 330, 14 Sup. Ct. 1030, and 
the subsequent discovery of minerals does not per se affect the title. 
Shaw v. KeUog, supra; Davis's Adm'r v. Weiblold (1891) 139 TJ. S. 
507, 11 Sup. Ct. 628. However, the courts may inquire into the circum- 
stances surrounding the issuance of a patent and set it aside if obtained 
by fraud or mistake, Johnson v. Towsley (1871) 80 U. S. 72, though 
the issue must be raised directly and not by a collateral attack. Burke 
v. Southern Pac. B. B. (1914) 234 U. S. 669, 34 Sup. Ct. 907. But clear 
and convincing proof of fraud is necessary, Diamond Goal & Coke Go. 
v. United States (1914) 233 TJ. S. 236, 34 Sup. Ct. 507, as will be appre- 
ciated by a comparison of the instant ease with United States v. South- 
em Pac. Co. (D. C. 1919) 260 Fed. 511, in which the evidence of fraud 
was held insufficient. 

Specific Performance — Cancellation of a Deed— Contract to Sup- 
port. — The plaintiff, the aged father of the defendant, contracted to 
convey his mortgaged property and business to his son, the deed to be- 
come absolute on the son's paying the mortgage out of the profits of the 
business; the son then to execute a lease of the premises to the father 
for his life, and to provide his living expenses. The plaintiff per- 
formed his side of the agreement but the son later abandoned the busi- 
ness and refused to provide the living expenses. The plaintiff filed a 
bill to have the land reconveyed. Held, that reconveyance would be 
denied but specific performance of the son's promise to furnish a living 
granted. Whitman v. Whitman (Mich. 1919) 174 W. W. 153. 

Ordinarily non-performance by the grantee will not entitled the 
grantor to a cancellation of the deed in equity. Chicago etc. By. v. Tit- 
terington (1892) 84 Tex. 218, 195 S. W. 472. But, because of the hard- 
ship caused the grantor, by the grantee's breach of his promise to sup- 
port his parent, in cases similar to the instant one the courts have con- 
sidered them apart from the general rule, Huffman v. Bickets (1916) 60 
Ind. App. 526, 111 N". E. 322; Bruer v. Bruer (1909) 109 Minn. 260, 123 
If. ~W. 813, and have allowed a reconveyance of the property either on 
the theory that the grantee's promise was a condition subsequent pres- 
ent in fact or implied in law; Huffman v. Bickets, supra; contra, Brand 
x. Power (1900) 110 Ga. 522, 36 S. E. 53; or that the agreement created 
an implied trust; Brant v. Bell (1904) 26 R. I. 288, 58 Atl. 951; or to 
prevent a multiplicity of suits and because of the uncertainty of the 
damages at law; Bussell v. Bobbins (1910) 247 111. 510, 93 1ST. E. 324; 
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Lowman v. Crawford (1901) 99 Ya. 688, 40 S. E. 17; but see Wood v. 
Owen (1910) 133 Ga. 751, 66 S. E. 951; or simply on the proving of a 
substantial failure of the consideration. Meyer v. Meyer (1910) 247 
HI. 535, 93 N. E. 341; Domeracki v. Janikowski (1912) 255 HI. 575, 99 
K E. 579; contra, Lowrey v. Lowrey (1916) 111 Miss. 153, 71 So. 309. 
Other courts while refusing a reconveyance, have made the support of 
the grantor a charge upon the land conveyed. Kinney v. Kinney (1917) 
221 N. Y. 133, 116 N. E. 772. However, in all the above cases, the de- 
fendant was not only to furnish the plaintiff a "living" but also to 
maintain and care for him by supplying a home and personal services, 
which, clearly, could not be specifically enforced. Lindsey v. Glass 
(1889) 119 Ind. 301, 21 IT. E. 897; see Russell v. Rollins, supra. But, 
in the instant case, since the defendant was merely obliged to furnish 
the plaintiff money for his living expenses, specific performance could 
easily be granted, despite the fact that equitable supervision might have 
to extend over a period of time. Of. Western Union Tel. Oo. v. Penn- 
sylvania Oo. (O. C. A. 1904) 129 Fed. 849. The plaintiff having this 
effective remedy, it is submitted that the court properly refused to grant 
£ reconveyance. 

Taxation— Inheritance Taxes — Incidence. — The plaintiff sought to 
recover income taxes for the year 1913, paid under protest, on the 
ground that, under Sec. 2B of the Income Tax Act, 38 Stat. 167, which 
exempts "all . . ■. State . . . taxes paid within the year", the 
Commissioner should have allowed as a deduction, taxes paid to the 
state of New York on an inheritance vesting in the plaintiff during 
the year. In sustaining a demurrer to the complaint, held, "that the 
tax cannot properly be regarded as an imposition upon either the 
property or the right to receive a gross amount of the property of a 
decedent . . . but that the property and the right to receive it 
passed, reduced by the amount of the tax measured by a percentage 
of the value of the gross share." Prentice v. Risher (D. C., S. D., 3ST. Y, 
1919) 260 Fed. 589. 

This case illustrates the confusion of thought in dealing with inher- 
itance taxes. It is generally held that such taxes are imposed, not upon 
property, but upon succession. 12 Columbia Law Rev. 727; 14 Columbia 
Law Rev. 229, 237. In an attempt to be more definite and determine 
upon whom the tax falls, there is a split of authority: some courts 
holding that it is on the privilege of the decedent to transmit; others 
that it is upon the privilege of the beneficiary to take. It has been 
suggested, however, that to pick out one of these elements as the subject 
of the tax, is merely arbitrary. 18 Columbia Law Rev. 475, 476. By 
the great weight of authority, an individual has no natural right to 
transmit his property by will or inheritance, and the sovereign power 
in allowing him to do so, may deduct so much or so little as it deems 
expedient. United States v. Perkins (1896) 163 IT. S. 625, 16 Sup. Ct. 
1073. From this it would seem that inheritance taxes are not, strictly 
speaking, taxes at all : the state is merely exercising to a limited extent 
its power to appropriate to itself the entire estate of a decedent. See 
20 Columbia Law Rev. 1, 7, footnote 23. 

Witnesses—Handwriting — Transaction "With Deceased Person. — Tha 
plaintiff claimed as beneficiary under a declaration of trust signed by 
the decedent. His testimony as to the genuineness of the deceased's 
signature, based upon knowledge of the tatter's handwriting gained 
from letters written to the plaintiff's mother by the deceased, held, not 



